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CIA affiliation as a sidelight as well—and could have easily forgotten, months later, about
conversations in which the topic was raised.’

Documents responsive to this request may also be used to impeach key government
witnesses. For example, the indictment alleges that Mr. Libby told former White House Press
Secretary Ari Fleischer about Mr. Wilson’s wife on July 7, 2003. Count One, § 16. The
government will use that alleged conversation to contend that Mr. Libby could not have
forgotten that he knew about her by the time he spoke with Mr. Russert on July 10 or 11.
However, as we have previously explained, Mr. Fleischer himself may have been a subject of the
Special Counsel’s investigation and therefore may have a reason to shade his testimony. The
press has reported that Mr. Fleischer reviewed a State Department report concerning Mr.
Wilson’s trip sometime during the July 7-11, 2003 visit by the President to Africa; that the report
may have contained classified information; and that Mr. Fleischer may have shared details from
the report with numerous reporters. See, e.g., Barton Gellman, 4 Leak, Then a Deluge,
Washington Post, Oct. 30, 2005, at A01 (Exh. G); Special Prosecutor’s Probe Centers on Rove,
Memo, Phone Calls, Bloomberg.com, July 18, 2005 (“Fleischer was seen perusing the State
Department memo on Wilson and his wife, according to a former administration official who
was also on the trip””) (Exh. H). One report states:

[O]n a long Bush trip to Africa, Fleischer and Bartlett prompted clusters of

reporters to look into the bureaucratic origins of the Wilson trip. How did the
spin doctors know to cast that lure? One possible explanation: some aides may

> Documents already produced to the defense show that Cathie Martin (Assistant to the Vice
President for Public Affairs) was in frequent contact with reporters (including Matthew Cooper
of Time) during the period that she allegedly learned that Ms. Wilson worked at the CIA.
Evidence that Ms. Martin did rot relay that information to reporters is relevant for the reasons
given above. At the same time, evidence suggesting that reporters may have learned information
about Ms. Wilson from Ms. Martin would also be relevant because, for example, reporters may
have associated that information with Mr. Libby (her superior).
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have read the State Department intel memo, which Powell had brought with him
aboard Air Force One.

Howard Fineman, Rove at War, Newsweek, July 25, 2005 (Exh. I); see also John Dickerson,
Where'’s My Subpoena?, Slate.com, Feb. 7, 2006 (Exh. J). Numerous reporters, including New
York Times reporter Richard Stevenson, were on the trip and may have received Mr. Fleischer’s
“prompt.” See Richard Stevenson, Bush Has Praise for Uganda in Its Fight Against AIDS, New
York Times, July 12, 2003 (Exh. K). Mr. Libby is entitled to any documents in the possession of
The New York Times that show Mr. Fleischer encouraged its reporters to seek more information
about Mr. Wilson. Mr. Libby may use these documents to cross-examine Mr. Fleischer about
whether he may have shared additional-—possibly classified—information with other reporters
before, during, or after that trip.

Marc Grossman will also be a key government witness. He is expected, for example, to
testify that on June 11 or 12, 2003 he told Mr. Libby that “Wilson’s wife worked at the CIA and
that State Department personnel were saying that Wilson’s wife was involved in the planning of
his trip.” Count One, 9 6. Again, the government will presumably rely on this alleged
communication to contend that Mr. Libby could not have been surprised when Mr. Russert told
him the same thing a month later. Previously we have argued that Mr. Grossman may have a
motive to misrepresent the facts. See Deft’s Third Mot. to Compel at 23. It is also possible that
Mr. Grossman is biased against Mr. Libby. A recent online column speculates that Mr.
Grossman testified before the grand jury that the disclosure of Ms. Wilson’s name was an “act of
revenge.” See Jason Leopold, Libby Filing, Truthout.com, Apr. 14, 2006 (Exh. L). The same
piece hypothesizes that Mr. Grossman may have been the official who told the Washington Post
that “two top White House officials” called “at least six Washington journalists and disclosed the

identity and occupation of Wilson's wife,” and that they did so “‘purely and simply for
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revenge.’” See Michael Allen & Dana Priest, Bush Administration Is Focus of Inquiry,
Washington Post, Sept. 28, 2003, at A01 (Exh M). Documents showing that Mr. Grossman
contacted reporters during this time .about Mr. Wilson’s trip and his criticism of the
administration would be powerful evidence that Mr. Grossman is a biased witness.

The New York Times claims that Mr. Libby is not entitled to evidence regarding the
individuals listed in this request because “[i]t is unknown at this time whether the eight listed
individuals are expected to testify for the government” in his trial. NYT Mot. at 11, 12. In fact,
as just explained, the indictment makes clear that the testimony of Mr. Fleischer and Mr.
Grossman will feature prominently in the government’s case-in-chief. See Govt.’s Resp. to
Def.’s Third Mot. to Compel Disc. at 11. For that reason, and because their critical testimony is
already known, there is no reason not to give Mr. Libby potential impeachment material now.

Other persons named in Request 6 are also likely to be key witnesses, whether called by
the prosecution or the defense. For example, Bill Harlow, the CIA public affairs officer, spoke
with both Ms. Wilson and Robert Novak, and likely others, about the disclosure of Ms. Wilson’s
CIA employment. According to Mr. Novak, Mr. Harlow “denied that Wilson’s wife had inspired
his selection but said she was delegated to request his help”—a statement which all but confirms
that Ms. Wilson worked at the CIA. Robert Novak, The CIA Leak, Townhall.com, Oct. 1, 2003
(Exh. N); Ex-CIA Official’s Remark Is Wrong, Chicago Sun-Times, Aug. 1, 2005 (Exh. O)
(identifying Mr. Harlow as the CIA official with whom Mr. Novak spoke about issues related to
the Wilsons); ¢f. Joseph Wilson, The Politics of Truth 346 (2005) (Exh. P) (Ms. Wilson
contacted the CIA “press liaison” after Mr. Wilson talked with Mr. Novak). Mr. Harlow has
stated that he provided Mr. Novak with as much information as he was permitted to provide,

which raises the possible question whether Mr. Tenet or Mr. Grenier was involved in deciding
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what information about Ms. Wilson should and should not be disclosed. See Walter Pincus &
Jim VandeHei, Prosecutor in CIA Leak Case Casting a Wide Net, Washington Post, July 27,
2005, at A01 (Exh Q).

The foregoing does not exhaust the potential evidentiary value of documents relating to
the key witnesses sought in Request 6. But it makes clear that, given the complex factual nature
of this case, Mr. Libby should be given those documents sufficiently in advance of trial so that
he may analyze them and integrate this evidence into his defense.

3. The remainder of Mr. Libby’s subpoena also seeks specifically
defined, admissible evidence that is directly relevant to his defense

With respect to Requests 1, 2, 4 and 5 of Mr. Libby’s subpoena, The New York Times
broadly claims that the evidence sought is irrelevant, inadmissible, or insufficiently specified.

The newspaper is wrong.

In Requests I and 2 Mr. Libby seeks documents, within a specified date range, that refer
to Ms. Wilson or demonstrate that employees of the newspaper could have been aware of her
CIA employment.6 Such documents have obvious evidentiary value in this case. Among other
things, Mr. Libby may use them to question Ms. Miller’s New York Times colleagues about what
they may have known about Ms. Wilson and whether they may have shared that information
with Ms. Miller prior to her conversations with Mr. Libby on June 23 or July 8. That, in turn,
would make it more likely that it was Ms. Miller, and not Mr. Libby, who raised this topic during
their initial conversations—or, alternately, that it was never raised at all. Those potential defense

theories are supported by Ms. Miller’s notes and directly undercut the government’s theory that

S The New York Times casts Mr. Libby’s first request as overbroad, claiming that it would
encompass even the Wilsons’ engagement or wedding announcement. NYT Mot. at 7.
Subsequent to issuance of the subpoena, however, counsel for Mr. Libby informed George
Freeman, general counsel for The New York Times, that Requests 1 and 2 are limited to
documents from on or after January 1, 2003. Because the Wilsons were married in sometime in
1998, an announcement of that event need not be produced.
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Ms. Wilson’s employment was of great interest to Mr. Libby, and that he therefore could not
have forgotten about it by the time he spoke with Mr. Russert on July 10 or 11. See supra at 12-
14.

The New York Times claims that the documents sought should not be provided because
“the reporters and sources whose communications are revealed” will “almost certainly never be
called as witnesses.” See NYT Mot. at 4. This Court should not, however, rely on the
newspaper’s speculation about who may or may not testify at trial. To date there are at least
three New York Times reporters known to the defense who have relevant testimony: Ms. Miller,
Nicholas Kristof (whose May 6, 2003 column made false statements about Mr. Wilson’s trip,
obviously based on what Mr. Wilson reported), and David Sanger (who interviewed Mr. Libby
on July 2, 2003 concerning the 16-words controversy). Whether “sources” will be called
depends, of course, upon who those sources are and what they may have said. For example, for
reasons discussed above, evidence that Mr. Fleischer, Mr. Harlow, Mr. Grossman or Ms. Martin
spoke with New York Times reporters about Mr. Wilson and related issues would be highly
relevant to the defense.

Request 4 seeks documents relating to whether Ms. Miller recommended that The New
York Times pursue a news story or investigation on Mr. Wilson’s “trip to Niger or his claims
concerning that trip.” According to Ms. Miller’s public account, she believed that Ms. Wilson’s
“connection to the CIA [was] potentially newsworthy” and, after her July 8 meeting with Mr.
Libby, recommended that the paper “pursue a story,” or at least investigate whether Mr. Libby
was engaged in “a potential smear of a whistleblower.” A4 Personal Account, at 7; see Judith
Miller, Letter to Maureen Dowd, JudithMIiller.Org, Nov. 9, 2005 (Exh. R). Jill Abramson, the

newspaper’s Washington bureau chief, says that this never occurred. The Miller Case, at 5.
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Contrary to the newspaper’s claim, evidence related to this dispute is clearly relevant to
the defense. For one thing, evidence showing that Ms. Miller never, in fact, made the request
goes to her faulty recollection and/or credibility. For the reasons described above, Mr. Libby is
entitled to such potential impeachment evidence now. What is more, such documents support
the defense’s theory that Mr. Libby did not mention Ms. Wilson’s CIA affiliation to Ms.
Miller—or at least did not use this information to try to discredit or punish Ms. Wilson’s
husband. That evidence will directly undercut the notion that Mr. Libby was engaged in an
improper “smear” campaign and lied to the grand jury and the FBI to conceal it.

Request 5 seeks documents relating to Ms. Miller’s conversation with George Freeman,
as reported by Marie Brenner in the recent Vanity Fair article, “Lies and Consequences.” (Exh.
S). According to that article, Ms. Miller approached Mr. Freeman, in-house counsel to the
Times, after the Special Counsel launched his investigation and said, “I knew Valerie Plame’s
name. [ knew who she was. [ talked to many people in the government about her [before and
after] Novak’s article.” See Marie Brenner, Lies and Consequences, Vanity Fair, Apr. 2006, at 7
(emphasis added). Documents relating to this conversation will be powerful evidence in Mr.
Libby’s defense. These documents may, for example, identify the government officials to whom
Ms. Miller spoke about Ms. Wilson and when those conversations occurred—information Ms.
Miller claims she has now forgotten. Again, this is critical evidence that the defense may use to
show that Ms. Miller did not learn about Ms. Wilson from Mr. Libby and that, in fact, they may
never have discussed Ms. Wilson at all on June 23 or July 8.

C. Mr. Libby’s Subpoenas To NBC News And Andrea Mitchell

Like Judith Miller, Tim Russert of NBC News (“NBC”) is central to the charges against
- Mr. Libby, and will presumably serve as one of the government’s key witnesses in this case.

According to the indictment, Mr. Libby lied to the FBI and the grand jury about a conversation

24



Case 1:06-mc-00169-RBW  Document 5-2  Filed 05/01/2006 Page 7 of 27

he had with Mr. Russert on July 10 or 11, 2003. Mr. Libby testified that during that conversation
Mr. Russert asked Mr. Libby if he was aware that Mr. Wilson’s wife worked for the CIA, and
told Mr. Libby that all the reporters knew it. E.g., Indictment, Count One, §26.a. In fact,
according to the indictment, Mr. Libby and Mr. Russert did not discuss Mr. Wilson’s wife at all.
Id., 9§ 20.

Andrea Mitchell, Mr. Russert’s subordinate at NBC, may also play a pivotal role at trial.
Ms. Mitchell is the Chief Foreign Affairs Correspondent for NBC, and at the time of the
indictment was an active reporter on foreign policy and intelligence issues, including the
administration’s decision to go to war in Iraq. She is known as an “access reporter” who has
well-developed contacts in numerous government agencies, including the CIA and the
Department of State. On July 6, 2003, she substituted for Mr. Russert as host of the NBC
program Meet the Press and interviewed Mr. Wilson about his revelation that he was the
unnamed envoy to Niger and about the circumstances surrounding that trip. In advance of that
show, she spoke to Mr. Wilson by telephone, see The Politics of Truth, at 333-334, and she and
her producers presumably performed at least some background research on Mr. Wilson and his
professional and personal history.

Finally, three months after Mr. Wilson’s appearance on Meet the Press, Ms. Mitchell was
asked on television, “Do we have any idea how widely known it was in Washington that Joe
Wilson’s wife worked for the CIA?” She responded, “It was widely known among those of us
who cover the intelligence community and who were actively engaged in trying to track down
who among the foreign service community was the envoy to Niger.” Tr., Capital Report (CNBC

Oct. 3, 2003) (Exh. T).
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For these reasons, both Ms. Mitchell and NBC are likely to have documents that Mr.
Libby can use in his defense at trial. Ms. Mitchell and NBC move to quash Mr. Libby’s
subpoena on the ground that they have no documents that refer to Ms. Wilson or that, in their
judgment, indicate that any employee of NBC was aware that she worked for the CIA prior to
July 14, 2003. But Mr. Libby’s subpoena requests are not limited to documents meeting that
description. And, as shown below, documents responsive to Mr. Libby’s other requests
constitute relevant and admissible evidence in his defense.’

1. All documents relating to the conversation Mr. Libby had with Mr.
Russert on July 10 or 11, 2003 are relevant to the defense

Mr. Libby is entitled to obtain and use at trial all evidence that shows that his recollection
of his July 10 or 11 conversation with Mr. Russert is correct, and that it is Mr. Russert who has
misrecollected or misstated the facts. Indeed, Mr. Russert—who says he has no documents
responsive to Mr. Libby’s subpoena—apparently made no notes of the conversation,
contemporaneously or after the fact. Moreover, he recounted his recollection to the government
more than a year after it occurred. Accordingly, Mr. Libby has subpoenaed from NBC
documents that purport to describe any part of that July 10 or 11 conversation (NBC Request 3).8
NBC responds that it has documents responsive to that request—namely, documents relating to

public statements disseminated by NBC about the conversation. But it contends that those

7 Notably, the government never issued any subpoena duces tecum to NBC, Mr. Russert, Ms.
Mitchell or any other employee of the network. As Ms. Mitchell has publicly revealed, the
government has never even questioned her informally about what she knew prior to July 14,
2003. See Tr., Imus in the Morning (MSNBC Nov. 23, 2005) (Exh. U). Therefore, Mr. Libby
has not and will not receive any documents or information relating to these individuals from the

overnment.

According to its motion, NBC does not have documents responsive to Requests 1, 3 or 4 of Mr.
Libby’s subpoena to the network. Ms. Mitchell does not have documents responsive to requests
1 or 2 of the subpoena to her.
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documents are inadmissible and not relevant to Mr. Libby’s defense. See NBC/Mitchell Mot. at
9. That is incorrect.

Documents relating to communications between Mr. Libby and Mr. Russert are relevant
to the crimes charged in the indictment—whether or not the documents explicitly state that Mr.
Libby and Mr. Russert discussed Ms. Wilson’s employment. See Mem. Op., at 1 n.3. In a case
where a defendant is charged with lying about a conversation, he is entitled to obtain and use at
trial any evidence that tends to show that that conversation did not occur as alleged. The
documents Mr. Libby seeks are likely to fit that description.

Indeed, regardless of whether the documents mention Ms. Wilson, they may help Mr.
Libby to show that Mr. Russert was aware of her CIA employment when the July 10 or 11
conversation took place—and therefore may have asked Mr. Libby if he knew it too. In that
regard, we note that NBC’s carefully worded public statements have never completely
disclaimed that Mr. Russert knew that Mr. Wilson’s wife was employed by the CIA prior to July
14, 2003. (Nor, for that matter, does NBC’s motion to quash.) Rather, they have said only that
“Mr. Russert told the Special Prosecutor that, at the time of the conversation, he did not know
Ms. Plame’s name or that she was a CIA operative and that he did not provide that information
to Mr. Libby.” “NBC News Statement,” Aug. 9, 2004 (Exh. A to NBC/Mitchell Mot.) (emphasis
added); id. (“Mr. Russert said that he first learned Ms. Plame’s name and her role at the CIA”
when Mr. Novak’s July 14 column was published) (emphasis added). But Mr. Libby never
testified that Mr. Russert mentioned Ms. Plame’s “name” or her “role” at the CIA. At trial, Mr.
Libby is clearly entitled to confront Mr. Russert with any document that may shed light on why
NBC has not declared unequivocally that Mr. Russert did not know Mr. Wilson’s wife worked

for the CIA when he spoke to Mr. Libby.
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2. Documents related to Ms. Mitchell’s public statement that she was
aware that “Joe Wilson’s wife worked for the CIA” prior to July 14,
2003 are relevant to the defense

As noted above, on October 3, 2003, Ms. Mitchell was asked on CNBC’s Capital Report
whether it was “widely known” that “Joe Wilson’s wife worked for the CIA” prior to Mr.
Novak’s column. She responded,

It was widely known among those of us who cover the intelligence community

and who were actively engaged in trying to track down who among the foreign

service community was the envoy to Niger. So a number of us began to pick up

on that. But frankly I wasn’t aware of her actual role at the CIA and the fact that

she had a covert role involving weapons of mass destruction, not until Bob Novak
wrote it.

Tr., Capital Report (Oct. 3, 2003).

The fact that Ms. Mitchell may have known about Ms. Wilson’s employment prior to the
Novak column would be important to the defense. It makes it more likely that Ms. Mitchell
shared this information with Mr. Russert—and that he in turn asked Mr. Libby if he knew it too.
Indeed, Ms. Mitchell’s public statements reveal that she, Mr. Russert and other NBC employees
were actively discussing Mr. Wilson and the circumstances surrounding his trip to Niger during
the week that Mr. Russert and Mr. Libby spoke. See Tr., Imus in the Morning, (Nov. 23, 2005).

Given this potentially critical line of defense, Mr. Libby will likely call Ms. Mitchell as a
witness and ask her about the meaning of her October 3, 2003 statement. Accordingly, he has
sought from both NBC and Ms. Mitchell all documents that “purport to discuss or explain that
statement” for use at trial (NBC Request 5/Mitchell Request 3). NBC and Ms. Mitchell
acknowledge that they have documents responsive to that request. But again they claim that
those documents are necessarily irrelevant to the defense because they do not refer to “Ms.

Wilson or . . . her employment in any manner.” NBC/Mitchell Mot. at 10.
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Hard as it may be to believe that materials responsive to this request include no mention
of Ms. Wilson at all (by name or otherwise), we can nonetheless envision numerous documents
fitting that description that would tend to show Ms. Mitchell’s pre-July 14 knowledge. For
example, Ms. Mitchell may have sent an email expressing regret over her statement on Capital
Report or concern over its implications—but not denying that she meant what she said or that her
statement was accurate. Mr. Libby is entitled to confront Ms. Mitchell with documents of that
kind when he questions her about the meaning of her October 3, 2003 statement at trial.

Likewise, the documents Mr. Libby seeks will help to establish that Ms. Mitchell has no
reasonable basis for claiming her statement meant anything other than that she knew “Joe
Wilson’s wife worked for the CIA” before July 14, 2003. Ms. Mitchell has repeatedly attempted
to retract that statement, and endeavored to explain why, taken in context, it does not have its
obvious meaning. See, e.g., Tr., Imus in the Morning (MSNBC Nov. 10, 2005) (Exh. V), Tr.,
Imus in the Morning (Nov. 23, 2005). She makes a similar attempt here, pointing out that on the
same program she also said that Mr. Novak’s column was a “bombshell” because it revealed that
Mr. Wilson’s wife was “an operative . . . at the CIA.” NBC/Mitchell Mot. at 10 n.4. But the fact
that Ms. Mitchell learned the specific nature of Ms. Wilson’s job at the CIA by reading Mr.
Novak’s column (and was surprised by it) in no way suggests that she did not already know Ms.
Wilson was employed in some capacity by the agency. See Tr., Capital Report (Oct. 3, 2003) (“I
wasn’t aware of her actual role at the CIA and the fact that she had a covert role involving
Vweapons of mass destruction, not until Bob Novak wrote it”’) (emphasis added).

Presumably, if NBC or Ms. Mitchell had any reasonable basis for claiming that her
statement was not an admission that she knew about Ms. Wilson’s employment before July 14, it

would be stated in this motion and reflected in documents describing or explaining the statement.
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