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INTRODUCTION

The central value of our criminal justice system is the defendant’s right to a fair trial—
one in which the government’s case can be rigorously challenged and the defense fully
presented. See United States v. Nixon, 418 U.S. 683, 709 (1974). As the Supreme Court has
recognized, “[t]he ends of criminal justice would be defeated if judgments were to be founded on
a partial or speculative presentation of the facts.” Id. To that end, the Constitution affords
criminal defendants the right to obtain evidence and, where necessary, to compel its production.
Id. at 711. To protect that right, Rule 17(c) authorizes defendants to subpoena documents from
third parties and, where appropriate, to obtain those documents in advance of trial. See Bowman
Dairy Co. v. United States, 341 U.S. 214, 219-20 (1951). A trial court’s power to enforce such
subpoenas is a “fundamental instrument of justice” in a criminal case. United States v. Liddy,
354 F. Supp. 208, 211 (D.D.C. 1972).

The indictment in this case charges Mr. Libby with perjury, false statements, and
obstruction of justice based on conversations he had with three reporters in the summer of 2003.
To obtain that indictment, the Special Counsel used the grand jury’s subpoena power to compel
testimony and procure documents from a number of reporters and news organizations. Mr.
Libby now faces a criminal trial in which that evidence will be used against him. Accordingly,
he has issued his own subpoenas to obtain from those same reporters and news organizations
evidence that the Special Counsel did not obtain, and that Mr. Libby will use to attack the
government’s case and prove his innocence at trial. Among other things, the documents sought
will help to show whether it is Mr. Libby or the reporters who have misstated or misrecollected

the facts. Such evidence obviously goes to the heart of this case.
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Judith Miller, The New York Times, Andrea Mitchell, NBC News, Matthew Cooper, and
Time Magazine (“Movants”) have all moved to quash Mr. Libby’s subpoenas.' They assert that
Mr. Libby has not satisfied the criteria set forth in United States v. Nixon, supra, which governs
the use of third-party subpoenas, and that, even if he has, they enjoy a special “reporters’
privilege” to withhold from Mr. Libby admissible evidence relevant to his defense. They are
wrong. As set forth below, Mr. Libby’s subpoenas easily satisfy the standards established by
Nixon. And, contrary to their claim, the Movants have no right—under the Constitution or the
common law—to deprive Mr. Libby of evidence that will help establish his innocence at trial.
The Court should deny the motions to quash and order the Movants promptly to comply.

Section I of this Memorandum corrects the Movants’ mischaracterizations of the legal
authority governing Rule 17(c) subpoenas and shows why, as a general matter, Mr. Libby’s
subpoenas satisfy the standards set forth in Nixon. Section II explains in detail how the
subpoenas served on Ms. Miller, The New York Times, NBC and Andrea Mitchell, and Time and
Matthew Cooper seek relevant, admissible, specific evidence critical to defending Mr. Libby’s
innocence. Section III makes clear why documents sought from the reporters and news
organizations are not protected by a reporters’ privilege arising under either the Constitution or

the federal common law.

! Mr. Libby also issued subpoenas duces tecum to Tim Russert, CNN and the Washington Post.
Mr. Russert and CNN responded that they possess no responsive documents. See Exhs. A and B.
The Washington Post responded that it has no responsive documents except for the complete
memorandum of the interview of Mr. Libby by Robert Woodward on June 27, 2003, which it has
produced to Mr. Libby. See Exh. C. Based upon these representations, the defense considers
those subpoenas to be satisfied. Mr. Libby chose not to require the Washington Post to produce
documents it has previously furnished to the government, but which the Court has ruled do not
have to be disclosed to the defense.
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ARGUMENT

I.  MR. LIBBY’S SUBPOENAS SATISFY THE STANDARDS GOVERNING RULE
17(C) SUBPOENAS

In United States v. Nixon, the Supreme Court held that if a party’s subpoena meets three
criteria—relevance, admissibility and specificity—that subpoena should be enforced. 418 U.S.
at 700; see id at 698 (“A subpoena for documents may be quashed if their production would be
unreasonable or oppressive but not otherwise”) (emphasis added). Each of Mr. Libby’s
subpoenas satisfies those criteria. They are narrowly drawn, good faith efforts to obtain from the
Movants documents that Mr. Libby knows or has reason to believe exist and that he can admit in
his defense. Mr. Libby needs access to those documents now so that he may properly prepare his
defense, and avoid delay at trial. See Nixon, 418 U.S. at 699-700.

A. The Movants Misstate The Showing That Is Required Under Nixon

The Movants’ effort to quash Mr. Libby’s subpoenas is based on an incorrect and overly
strict interpretation of the law. On their view, to obtain enforcement of a subpoena, a party must
identify with particularity the exact documents he seeks, describe the precise content they
contain, and establish with certainty that they will be admissible at trial. That is incorrect.
Indeed, if the standard were set that high, a party would rarely (if ever) be entitled to third-party
documentary evidence in advance of trial, and the purposes underlying Rule 17(c) would be
undercut entirely.

Nixon itself makes clear that the law imposes no such burden. In that case, the
government subpoenaed for use at trial tape recordings and documents relating to conversations
between the President and certain aides and advisors. The Court upheld the subpoena—
notwithstanding the government’s inability to “describe[] fully” the contents of the materials, or

to say with certainty that they contained admissible evidence. Rather, the Court held that it is
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adequate to show “a sufficient likelihood” that the documents contain material “relevant to the
offenses charged in the indictment,” and to make a “sufficient preliminary showing” that the
material sought “contains evidence admissible” at trial. 418 U.S. at 700 (emphasis added). The
Court acknowledged that it would be impossible for a party—in advance of actually receiving
the documents—to say precisely what evidentiary value they might have. See id. It also
recognized that a party cannot necessarily pinpoint, before a trial begins, the exact basis on
which a document may be admitted. See id. at 702 (enforcing the subpoena because there were
“valid potential evidentiary uses” for the material sought) (emphasis added). Therefore, the
Court held that a subpoena can be enforced based on “rational inference[s]”—drawn from the
information available at the time—that the evidence sought would “relate to the offenses charged
in the indictment” and could likely be admitted at trial. /d. at 700.

Nixon also made clear that it is perfectly permissible for a court to grant access to
potential impeachment evidence before a trial begins. The Court recognized that, although “the
need for evidence to impeach witnesses” might not “generally” be sufficient to require pre-trial
production, this rule is not absolute and must yield where circumstances require it. In Nixon, the
Court concluded that “the analysis and possible transcription of the tapes [at issue] may take a
significant period of time,” and that it therefore was well within the district court’s discretion to
order pre-trial return. Doing so would ensure that the government could “properly prepare” its
case and prevent unreasonable delay at trial. See id. at 699, 701-02. As shown below, the same
circumstances are present in this case.

Lower courts have remained faithful to the Supreme Court’s teachings when considering
pre-trial subpoenas issued by criminal defendants. They have applied Nixon’s “sufficient

likelihood” standard in considering a document’s potential relevance. See, e.g., United States v.
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LaRouche Campaign, 841 F.2d 1176, 1180 (1st Cir. 1988) (circumstantial evidence “supports the
district court’s finding of [a] likelihood that the outtakes would reveal inconsistent statements
and bias”) (emphasis added); United States v. Poindexter, 725 F. Supp. 13, 30 (D.D.C. 1989).
And they have rejected a benchmark of “exquisite specificity’” that would require a defendant to
identify with particularity each of the documents sought and what specific evidence those
documents contain, see United States v. Poindexter, 727 F. Supp. 1501, 1510 (D.D.C. 1989);
United States v. Haldeman, 559 F.2d 31, 76 n.92 (D.C. Cir. 1976) (“Now, if a paper be in
possession of the opposite party, what statement of its contents or applicability can be expected
from the person who claims its production, he not precisely knowing its contents?”’) (citation and
internal quotation marks omitted). Rather, under the law, it is sufficient for a defendant to
explain what he “reasonably . . . believe[s] to be contained in the documents sought,” and why
that material may be relevant to his defense. See United States v. Noriega, 764 F. Supp. 1480
(S.D. Fla. 1991).

Courts also do not require defendants to establish with certainty that a document will be
admissible before trial begins—recognizing that it would be almost impossible to do so. See
United States v. Orena, 883 F. Supp. 849, 868 (E.D.N.Y. 1995). Rather, it is sufficient that the
documents are “at least potentially admissible” or might “form the basis for eliciting certain
testimony at trial.” Id. (enforcing subpoena because documents might be used as, e.g., recorded
recollections). What is more, consistent with Nixon, courts often enforce subpoenas seeking
documents with potential impeachment value—particularly where, as in Mr. Libby’s case, the
evidence relates to individuals who are virtually certain to testify and there is a clear indication
of what they will say. See, e.g., LaRouche Campaign, 841 F.2d at 1180; United States v. King,

194 F.R.D. 569, 574 (E.D. Va. 2000); Liddy, 354 F. Supp. at 215 (granting pre-trial “access to
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materials which contain prior statements of the witness, statements that possibly might be
admissible into evidence to discredit or impeach that witness”) (emphasis added). Indeed, “[i]f
impeachment evidence is available, it is critical that the defendants have access to it,” id. at 215,
and well within a trial court’s discretion to order such access in advance of trial, see Nixon, 418
U.S. at 702; LaRouche, 841 F.2d at 1180.

B. Mr. Libby’s Subpoenas Seek, With The Requisite Specificity, Admissible
Evidence That He May Use In His Defense At Trial

In Section II, we provide a detailed analysis of why each of Mr. Libby’s subpoenas
satisfy the criteria set forth in Nixon. Here, we provide a general statement of why that is so.

First, Mr. Libby has established a “sufficient likelihood” that the documents he seeks are
relevant to his defense. The indictment charges Mr. Libby with lying to the FBI and the grand'
jury about portions of conversations he had with Ms. Miller, Mr. Russert, and Mr. Cooper in July
2003. As explained below, the documents sought are likely to contain evidence that some, if not
all, of his testimony about those conversations was correct and that it is the reporters who have
an unreliable recollection or have misstated the facts. The indictment also alleges that Mr. Libby
had conversations with several government officials about Ms. Wilson throughout June and early
July 2003. See Count 1, Y 6-9, 11, 14, 16-19, 21. The government will rely on those
conversations to contend that Mr. Libby must have been lying when he testified that he was
surprised to learn from Mr. Russert (on July 10 or 11) that Ms. Wilson worked for the CIA, and
when he said that he told Mr. Cooper and Ms. Miller (on July 12) that he did not know if that
fact was true. As detailed below, the documents sought likely contain evidence that the
government’s witnesses are mistaken about those alleged conversations, or are shading their

testimony to protect themselves or others.
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The documents sought also likely contain evidence that the employment status of the
former ambassador’s wife was not something Mr. Libby or others in the administration cared
much about. Documents of that kind help to show that Ms. Wilson was so peripheral in Mr.
Libby’s mind that he could have easily forgotten or misremembered any conversation in which
she was allegedly discussed. Such documents are also relevant because, according to a recent
filing, the government believes—and may attempt to show at trial—that Mr. Libby and other
White House officials conducted “concerted” efforts to discredit or punish Mr. Wilson by
disclosing his wife’s CIA identity. See Govt.’s Resp. to Def.’s Third Mot. to Compel Disc. at
29-30 & n.10. Documents showing that Mr. Libby and other officials talked to reporters about
Mr. Wilson during this time but never mentioned his wife will help to show that there was no
such campaign—or that if there was, Mr. Libby had nothing to do with it. The Movants admit
that they have such documents but refuse to turn them over.

Relatedly, some of the Movants contend that Mr. Libby is not entitled to documents
showing that its employees knew or may have known about Ms. Wilson’s CIA status before Mr.
Novak’s column. In fact, evidence that Ms. Wilson’s CIA affiliation was known outside the
intelligence community is critical to the defense. It is contrary to what is alleged in the
indictment, see Count One, § 1(f), and it corroborates that Mr. Libby had no reason to know or
even suspect that Ms. Wilson’s employment status was classified—and therefore had no reason
to lie about what information he shared with reporters about that fact. See Tr. of Oral Argument,
at 84 (Feb. 24, 2006) (the government “will argﬁe that [Mr. Libby] knew or should have known
[Ms. Wilson’s employment status] was classified”).

Second, Mr. Libby has more than satisfied the “preliminary showing” of admissibility

required by Nixon. As shown below, many of his requests seek substantive evidence admissible
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to show that the existence of certain facts “of consequence to the determination of the [charges
against him are] more or less probable.” See Fed. R. Evid. 401.

To the extent Mr. Libby’s requests encompass impeachment material, he should be given
that evidence in advance of trial so that he may review, analyze, and incorporate it into his
defense strategy. See Fryer v. United States, 207 F.2d 134, 136 (D.C. Cir. 1953) (pre-trial
production of potential impeachment material “leads to the fullest presentation of the facts and
away from the notion of a trial as a game of combat by surprise”).

The cases relied on by the Movants do not compel a different result. Consistent with
Nixon, those cases recognize only a “general” presumption against pre-trial production of
impeachment evidence. See, e.g., United States v. Cuthbertson, 630 F.2d 139, 144-45 (3rd Cir.
1980); United States v. Cuthbertson, 651 F.2d 189, 192 (3rd Cir. 1981); United States v. Hughes,
895 F.2d 1135, 1146 (6th Cir. 1990); United States v. Cherry, 876 F. Supp. 547, 553 (S.D.N.Y.
1995). And the Movants cite no case from ¢kis circuit that imposes a per se rule. Indeed, such a
rule would run counter to the “chief innovation” of Rule 17(c)—namely, “to expedite trial by
providing a time and a place before trial for the inspection of subpoenaed materials.” Nixon, 418
U.S. at 689-99 (emphasis added). Instead, it is well-recognized that the decision to order the
production of documents in advance of trial—including those containing impeachment
material—is a discretionary one that should turn on the facts and circumstances of the case. See
id. at 702; United States v. Brooks, 966 F.2d 1500, 1505 (D.C. Cir. 1992); King, 194 F.R.D. at
574 n.5.

Here, the facts and circumstances plainly warrant pre-trial production. Mr. Libby’s
subpoenas target material relating to a limited number of individuals (including Ms. Miller, Mr.

Russert, and Mr. Cooper), who are virtually certain to testify in this case. The indictment and (in
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